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TESTIMONY OF PHIL GOLDBERG, ESQ.
ON BEHALF OF THE
AMERICAN LEGISLATIVE EXCHANGE COUNCIL
Mr. Chairman and Members of the Committee, thank you for allowing me to testify on
behalf of the American Legislative Exchange Council (ALEC) in support of H.B. 5851. ALEC
is the nation’s largest bipartisan membership association of state legislators, numbering over
2,400. I have worked with ALEC’s Civil Justice Task Force and have written several articles on
asbestos and silica litigation issues.! The goal of the Civil Justice Task Force is to restore
fairness, predictability, and consistency to the civil justice system. ALEC's National Task Forces
provide a forum for legislators and the private sector to discuss issues, develop policies, and draft
model legislation. The core elements of H.B. 5851 (medical criteria, venue, and joinder reform)

are generally consistent with ALEC’s model Asbestos and Silica Claims Priorities Act.

L THE NEED FOR ASBESTOS AND SILICA LITIGATION REFORM

A. The Asbestos Litigation Crisis in a Nutshell

1. Mass Filings by the Unimpaired Claimants

The United States Supreme Court has said that this country is experiencing an “asbestos-

litigation crisis.” In one recent year, more than 100,000 new cases were filed. At least 322,000

: See The Asbestos Litigation Crisis in a Nutshell, The State Factor (Am. Legis. Exch.
Council July 2004); Asbestos Litigation: Momentum Builds for State-Based Medical
Criteria Solutions to Address Filings by the Non-Sick, 20:6 Mealey’s Litig. Rep.:
Asbestos 33 (Apr. 13, 2005); Asbestos X-rays: Study Points To Abuse, Nat’l L.J., Nov. 1,
2004, at 19.




asbestos claims are now pending. The litigation may cost up to $195 billion — on top of the $70
billion spent through 2002.

Recent studies have shown that up to ninety percent of the claimants who file asbestos
claims today have no impairment. The RAND Institute for Civil Justice (RAND) recently
concluded that “a large and growing proportion of the claims entering the system in recent years
were submitted by individuals who had not at the time of filing suffered an injury that had as yet
affected their ability to perform the activities of daily living.” Cardozo Law School Professor
Lester Brickman, an expert on asbestos litigation, has said, “the ‘asbestos litigation crisis’ would
never have arisen and would not exist today” if not for the claims filed by unimpaired claimants.

According to former U.S. Attorney General Griffin Bell, mass screenings conducted by
plaintiffs’ lawyers and their agents have “driven the flow of new asbestos claims by healthy
plaintiffs.” These screenings are frequently conducted in areas with high concentrations of
workers who may have worked in jobs where they were exposed to asbestos. As Senior U.S.
District Court Judge Jack Weinstein and Bankruptcy Court Judge Burton Lifland have explained:
“Claimants today are diagnosed largely through plaintiff-lawyer arranged mass screenings
programs targeting possible exposed asbestos-workers and attraction of potential claimants
through the mass media.”

U.S. News & World Report has described the claimant recruitment process: “To unearth
new clients for lawyers, screening firms advertise in towns with many aging industrial workers

or park X-ray vans near union halls. To get a free X-ray, workers must often sign forms giving




law firms 40 percent of any recovery. One solicitation reads: ‘Find out if YOU have MILLION
DOLLAR LUNGS!”

The practice of mass litigation screenings has come under significant scrutiny. As
Attorney General Bell has pointed out, “screenings often do not comply with federal or state
health or safety law. There often is no medical purpose for these screenings and claimants
receive no medical follow-up.” Senior U.S. District Judge John Fullam recently wrote that many
X-ray interpreters (called B Readers) hired by plaintiffs’ lawyers are “so biased that their
readings [are] simply unreliable.”

The American Bar Association Commission on Asbestos Litigation (Commission)
studied this problem with the assistance of the American Medical Association. The Commission
confirmed that unimpaired claims generally arise from for-profit screening companies whose
sole purpose is to identify large numbers of people with minimal X-ray changes “consistent
with” prior asbestos exposure as the pretext for lawsuits: “Some X-ray readers spend only
minutes to make these findings, but are paid hundreds of thousands of dollars — in some cases,
millions — in the aggregate by the litigation screening companies due to the volume of films
read.” The Commission also reported that the rate of “positive” findings (i.e., findings consistent
with prior asbestos exposure) generated by litigation screening companies is “startlingly high,”
often exceeding fifty percent and sometimes reaching ninety percent.

Most recently, researchers at Johns Hopkins University compared the X-ray
interpretations of B Readers employed by asbestos plaintiffs’ counsel with the subsequent

interpretations of six independent B Readers who had no knowledge of the X-ray origins. The




study found that while B Readers hired by plaintiffs’ lawyers claimed asbestos-related lung
abnormalities in 95.9% of the X-rays, independent B Readers found such abnormalities in only
4.5% of the same X-rays — a difference it termed “too great to be attributed to inter-observer
variability.”

Dr. Lawrence Martin has explained the reason plaintiffs’ B Readers seem to see asbestos-
related lung abnormalities on chest X-rays in numbers not seen by neutral experts: “the chest X-
rays are not read blindly, but always with the knowledge of some asbestos exposure and that the
lawyer wants to file litigation on the worker’s behalf.” Some attorneys reportedly even pass an
X-ray around to numerous radiologists until they find one who is willing to say that the X-ray
shows symptoms of an asbestos-related disease - a practice strongly suggesting unreliable
scientific evidence. The result, according to Dr. Andrew Ghio, is an “epidemic of asbestosis
observed . . . in numbers which are inconceivable and among industries where the disease has
never been previously recognized by medical investigation.”

2. The Impact of Unimpaired Claimants on Asbestos Litigation
a. The Truly Sick

Mass filings by unimpaired claimants have created judicial backlogs and are exhausting
scarce resources that should go to sick people and their families. Senior U.S. District Judge
Charles Weiner explained this problem: “Oftentimes, [asbestos] suits are brought on behalf of
individuals who are asymptomatic as to an asbestos-related illness and may not suffer in the
future. Filing fees are paid, service costs incurred, and defense files are opened and processed.
Substantial transaction costs are expended and therefore unavailable for compensation to truly

ascertained asbestos victims.”




Cancer victims now have a well-founded fear that they may not receive adequate or
timely compensation unless trends in the litigation are addressed. For example, consider Johns-
Manville, which filed for bankruptcy in 1982. It took six years for the company’s bankruptcy
plan to be confirmed. Payments to Manville Trust claimants were halted in 1990 and did not
resume until 1995. According to the Manville trustees, a “disproportionate amount of Trust
settlement dollars have gone to the least injured claimants — many with no discernible asbestos-
related physical impairment whatsoever.” The Trust is now paying out just five cents on the

dollar to asbestos claimants. The trusts created through the Celotex and Eagle-Picher
bankruptcies have similarly reduced payments to claimants.

For these reasons, lawyers in other states who represent cancer victims have been highly
critical of unimpaired claimant filings and have endorsed mechanisms to give trial priority to the

truly sick. Here is what some of these lawyers have said:

v Randy Bono, a prominent Madison County, Illinois attorney: “I welcome change.
Getting people who aren’t sick out of the system, that’s a good idea.”

v Terrence Lavin, a former Illinois State Bar President and Chicago plaintiffs’ lawyer:
“Members of the asbestos bar have made a mockery of our civil justice system and
have inflicted financial ruin on corporate America by representing people with
nothing more than an arguable finding on an X-ray.”

v Matthew Bergman, Seattle plaintiffs’ lawyer: “Victims of mesothelioma, the most
deadly form of asbestos-related illness, suffer the most from the current system. . . .
[T]he genuinely sick and dying are often deprived of adequate compensation as more
and more funds are diverted into settlements of the non-impaired claims.”

v" Peter Kraus, Dallas plaintiffs’ lawyer: Plaintiffs’ lawyers who file suits on behalf of
the non-sick are “sucking the money away from the truly impaired.”

v Mark Iola of the same Dallas firm has said that unimpaired asbestos claimants are
“stealing money from the very sick.”

v' Steve Kazan of Oakland, California has testified that recoveries by the unimpaired
may result in his clients being left uncompensated.
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b. Bankruptcies and the Economic Impact of Asbestos Litigation

Claims filed by the unimpaired have contributed to forcing at least seventy-eight
employers into bankruptcy. The bankruptcy process is accelerating due to the “piling on” nature
of asbestos liabilities. For instance, RAND found: “Following 1976, the year of the first
bankruptcy attributed to asbestos litigation, 19 bankruptcies were filed in the 1980s and 17 in the
1990s. Between 2000 and mid-2004, there were 36 bankruptcy filings, more than in either of the
prior two decades.” The large number of major employers that have declared bankruptcy as a
result of asbestos litigation reinforces the concern that, unless something is done, sick claimants
may face a depleted pool of assets in the future.

Moreover, as the Enron collapse illustrated, bankruptcies represent more than the demise
of a business. They can cost employees their jobs and ordinary citizens their retirement savings,
as well as have a deep impact on entire communities.

A study by Nobel Prize-winning economist Joseph Stiglitz of Columbia University and
two colleagues on the direct impact of asbestos bankruptcies on workers found that bankruptcies
resulting from asbestos litigation put up to 60,000 people out of work between 1997 and 2000.
Those workers and their families lost up to $200 million in wages, and employee retirement
assets declined roughly twenty-five percent. Another study, which was prepared by National
Economic Research Associates, found that workers, communities, and taxpayers will bear as
much as $2 billion in additional costs due to indirect and induced impacts of company closings

related to asbestos. For every ten jobs lost directly, the community may lose eight additional




jobs. The shutting of plants and job cuts decrease per capita income, leading to declining real

estate values, and lower tax receipts.

c. Peripheral Defendants Are Being Dragged into the Litigation

Now, more companies are being ensnarled in the litigation as a result of the large number
of asbestos-related bankruptcy filings. One plaintiffs’ attorney has described the litigation as an
“endless search for a solvent bystander.” The Wall Street Journal has reported “the net has
spread from the asbestos makers to companies far removed from the scene of any putative
wrongdoing.” The number of asbestos defendants now includes over 8,500 companies, affecting
many small and medium-size companies in industries that cover eighty-five percent of the
economy. According to RAND, non-traditional defendants now account for more than half of
asbestos expenditures.

B. A Sudden Rise in Silica Litigation

Recently, some asbestos personal injury lawyers have begun to use mass screenings to
recruit plaintiffs to file claims alleging exposure to silica. Silica is present in sand, gravel, soil,
and rocks — things found in children’s playgrounds. In its natural form, silica is not harmful, but
when fragmented into tiny particles (such as through abrasive blasting, in foundry operations, or
through road construction and repair, and other construction activities), silica can be dangerous if
inhaled.

In many instances, plaintiffs’ lawyers have filed claims against both asbestos and silica
defendants, although leading medical experts agree that it is a medical rarity for someone to have

both an asbestos-related and a silica-related impairment. In June 2005, U.S. District Court Judge




Janis Graham Jack of the Southern District of Texas issued a scathing opinion in which she
recommended that all but one of the 10,000 silica claims centralized into a federal multi-district
litigation should be dismissed on remand because the diagnoses were fraudulently prepared.
“[T]hese diagnoses were driven by neither health nor justice,” Judge Jack said in her opinion.
“[TThey were manufactured for money.” (See Exhibit A). The view that much of the new silica
litigation appears to be lawyer-driven is supported by federal government reports finding that
silicosis-related deaths have declined dramatically. (See Exhibit B).

C. State Legislatures Are Responding to These Problems

In response to these problems, state legislatures are acting to address filings by
unimpaired asbestos and silica claimants. In 2004, Ohio became the first state to pass legislation
requiring plaintiffs to demonstrate physical impairment in order to bring or maintain an asbestos-
related action. Ohio also passed medical criteria legislation to help ensure that silica filings
would not be exacerbated by plaintiffs’ lawyers who might be discouraged from bringing weak
or meritless asbestos suits under the asbestos medical criteria law. In 2005, Georgia, Florida,
and Texas enacted medical criteria laws for asbestos and silica claims. Kansas and South
Carolina may enact similar reforms this month.

Medical criteria reform laws, such as H.B. 5851, have received the support of the National
Association of Insurance Commissioners and National Conference of Insurance Legislators.
They also find support in reforms adopted by several state courts, the ALEC model legislation,

and an American Bar Association resolution calling for the enactment of federal asbestos

medical criteria legislation.




II. ASBESTOS LITIGATION IN MICHIGAN: REFORM IS NEEDED

Like other states, Michigan has witnessed a dramatic increase in asbestos filings. For
example, the number of number of pending cases in Wayne County jumped from 550 in 1999 to
approximately 1500 at the end of 2002. In 2003, Michigan ranked seventh among the states in
asbestos claims paid and eighth in the amount of payments according to date from the Manville
Trust. In fact, since 2001, according to an industry source, an average 1,150 new claims have
been filed in Michigan each year. Further, reports before this Legislature have shown that in
2006, more than 450 cases are scheduled for trial with a similar number already scheduled for
trial in 2007. The vast majority of claimants generally have little or no physical impairment.

Moreover, some of the largest employers in Michigan are falling victim to the new wave
of asbestos litigation. See, e.g., Mark Truby, Asbestos Suits Haunt Carmakers, Detroit News,
Mar. 31, 2002, at Al. As a result, the Michigan workers and retireces who rely on those
companies for their livelihood and retirement security are losing their jobs and their savings.
Most notably, Southfield-based Federal Mogul, which employed 52,000 workers, was forced to
seek the protection of the bankruptcy courts after acquiring a British auto parts company that
previously had a narrow connection with asbestos liability. See Tom Walsh, More Firms
Tangled in Ties To Asbestos, Detroit Free Press, Jan. 24, 2003. Federal Mogul’s asbestos claims
went from $89 million in 1998 to $351 million in 2000, “with no end in sight” Id The
company’s shares fell from $65 per share in 1998 to 45 cents per share in October 2001. See
Jamie Butters, Asbestos Suits Bankrupt Another: Federal-Mogul, Auto Supplier Says It Won't

Cut Jobs, Shut Plants, Detroit Free Press, Oct. 2, 2001. “[SJome of the biggest corporations in




Michigan are worried they could be next.” Rick Haglund, Asbestos Threat Hangs Over
Business, Grand Rapids Press, Dec. 4, 2002.

In addition, “[t]he big business of asbestos litigation is encroaching upon the livelihood
of Michigan’s small businesses,” which typically includes “a staggering number of hardware
stores, construction-related businesses, car repair shops, not to mention plumbers and various
other trades.” Karen Kerrigan, Editorial, Asbestos Suits Imperil Small Michigan Firms, Detroit
Free Press, Nov. 3, 2002.

The toll of the litigation on Michigan defendants led one local newspaper to editorialize:
“Those who are genuinely ill should be given compensation. But to drive healthy companies
into bankruptcy, including some of Metro Detroit’s major employers, serves no one, except a
small number of aggressive litigators.” Editorial, Don’t Let Asbestos Cases Bankrupt
Automakers, Detroit Free Press, Mar. 31, 2003.

Former Detroit Mayor Dennis Archer has cited his knowledge of the devastation asbestos
litigation has caused within Michigan as a reason he was involved in an American Bar
Association resolution calling for “medical standards to differentiate between people who are
seriously sick and those who are not.” Tom Walsh, Archer Fights Exploitative Asbestos Suits,
Detroit Free Press, Feb. 13, 2003,

III. H.B. 5851 - THE ASBESTOS AND SILICA CLAIMS PRIORITIES ACT

Under H.B. 5851, sick claimants would receive priority and would no longer be forced to
wait behind earlier-filing unimpaired claimants. Individuals who cannot demonstrate asbestos-

related or silica-related impairment under objective fair criteria recognized by the medical
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community would have their claims preserved, and could bring them later, when they discover or
should have discovered the existence of an impairing condition caused by asbestos or silica.
These provisions would apply only to civil actions alleging asbestos or silica claims; they would
not impact claims in the worker compensation system. In addition, the legislation would stop the
improper joinder of dissimilar asbestos or silica claims. The bill also would provide sound venue
requirements for asbestos and silica claimants. Below is a summary of the core provisions of
H.B. 5851 that are consistent with provisions in the ALEC Model bill.

A. Plaintiffs Must Be Sick To Sue, or Their Claim Will Be Tolled and Preserved

The general rule stated in the bill is that only people who are physically impaired from
exposure to asbestos or silica can bring an asbestos or silica claim. The diagnosis of disease
must come from a “real doctor” treating a “patient,” just like normal medicine is practiced.
Statutes of limitations would be tolled for claimants who have no present physical impairment,
as long as those claims were not barred as of the Act’s effective date. The statute of limitations
would not begin to run until a person knows or should have discovered the existence of an
impairing condition.

To proceed with a claim for an asbestos-related nonmalignant condition, a claimant
would have to present the following basic core of evidence: (1) evidence that a qualified
physician has made a diagnosis of a nonmalignant condition for which exposure to asbestos was
a substantial contributing factor; (2) evidence that the diagnosing physician has taken an
occupational, exposure, medical and smoking history of the exposed person to help ensure that

the claimed condition is asbestos-related; (3) evidence that the exposed person has a permanent
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respiratory impairment; (4) radiological or pathological evidence of asbestosis or radiological
evidence of diffuse pleural thickening; and (5) pulmonary function tests indicating lung function
impairment.

Claimants alleging asbestos-related lung cancer would need to present evidence that a
qualified physician has made a diagnosis of lung cancer for which exposure to asbestos was a
substantial contributing factor; a sufficient latency period between the date of exposure and the
date of diagnosis; for nonsmokers, radiological or pathological evidence of asbestosis or
evidence of occupational asbestos exposure for certain defined minimum periods that vary
depending on the job the person performed; and for smokers, radiological or pathological
evidence of asbestosis and evidence of occupational asbestos exposure for the defined minimum
periods set forth in the bill for various job descriptions.

Claimants alleging other asbestos-related cancers, other than mesothelioma, would need
to present evidence that a qualified physician has made a diagnosis of a primary cancer for which
exposure to asbestos was a substantial contributing factor; a sufficient latency period between the
date of exposure and the date of diagnosis; and radiological or pathological evidence of
asbestosis and/or evidence of occupational asbestos exposure for certain defined minimum
periods to help establish that the cancer was asbestos-related.

There are no prima facie requirements for mesothelioma claimants.

To proceed with a claim for silica-related impairment, other than cancer, a claimant must
present: (1) evidence that a qualified physician has made a diagnosis of a condition for which

exposure to silica was a substantial contributing factor; (2) evidence that the diagnosing
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physician has taken an occupational, exposure, medical and smoking history of the exposed
person to help ensure that the claimed condition is silica-related; (3) evidence that the exposed
person has a permanent respiratory impairment; and (4) radiological or pathological evidence of
silicosis.

Claimants alleging silica-related lung cancer would need to present evidence that a
qualified physician has made a diagnosis of lung cancer for which exposure to silica was a
substantial contributing factor; evidence that the diagnosing physician has taken an occupational,
exposure, medical and smoking history of the exposed person to help ensure that the claimed
condition is silica-related; and radiological or pathological evidence of silicosis.

B. Joinder of Plaintiffs Is Reserved for Proper Circumstances

H.B. 5851 provides that courts may not consolidate claims seeking to recover for injuries
allegedly caused by asbestos and silica unless the parties are in the same household. This
strengthens the current permissive joinder rule that allows joinder of plaintiffs if their claims
arise out of the same transaction or occurrence. See MCR 2.203 (2006).

The stronger provision of H.B. 5851 is necessary to ensure that claimants and defendants
receive individualized justice rather than being part of a courtroom Cuisinart. Some courts that
have been inundated with asbestos and silica claims have tried judicial shortcuts to move the
dockets at a faster pace. One technique particularly unfair to the litigants is to join disparate
claims for trial, either in mass consolidations or in clusters. For example, it has been reported to
this Legislature that in Wayne County, cases have been consolidated into trial groups of a

hundred. People with serious illnesses are often lumped together with claimants having no
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illness at all. Defendants have no real ability to defend the cases, and are forced to settle,
regardless of the merits of the individualized claims.

Ironically, even well intended consolidations have turned out to be fool’s gold. Instead of
clearing dockets, mass consolidations actually invite the filing of more claims. As mass tort
expert Francis McGovern of Duke Law School has explained:

Judges who move large numbers of highly elastic mass torts through their
litigation process at low transaction costs create the opportunity for new
filings. They increase demand for new cases by their high-resolution rates

and low transaction costs. If you build a superhighway, there will be a traffic
jam.

One West Virginia trial court judge involved in that state’s litigation ruefully
acknowledged this fact. He said, “I will admit that we thought that [a mass trial] was probably
going to put an end to asbestos, or at least knock a big hole in it. What I didn’t consider was that
that was a form of advertising. That when we could whack that batch of cases down that well, it
drew more cases.” Plaintiffs should only be able to join in asbestos and silica cases if they are
members of the same household. This rule will ensure that claims are properly adjudicated.

C. Cases May Only Be Brought In Appropriate Venues

Forum shopping is a problem in asbestos and silica litigation because different states, and
different jurisdictions within states, treat claims in different ways. Rather than file cases where
there is a logical connection to an injury, plaintiff lawyers often strategically file cases in certain
jurisdictions with reputations for producing large settlements and verdicts.

H.B. 5851 stops people with claims more properly heard in other states from filing their
asbestos-related and silica-related claims in Michigan courts. Under the bill, asbestos-related

and silica-related claims may only be brought in Michigan if the plaintiff is domiciled in
14




Michigan or the exposure to asbestos or silica that is a substantial contributing factor to the
physical impairment on which the claim is based occurred in Michigan.

Similar venue reform legislation has been enacted in Alabama, Florida, Mississippi,
South Carolina, Texas, and West Virginia, among other states.

CONCLUSION

Reforms similar to H.B. 5851 have been enacted in Ohio, Texas, Georgia and Florida,
with Kansas and South Carolina very likely to join the list very soon. By adopting H.B. 5851,
Michigan would join the list of forward thinking states that have recognized the importance of

promoting sound public policy in asbestos and silica litigation.
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OPINION

THE WALL STREET JOURNAL.

“REVIEW & OUTLOOK

0

niesand: a; clogged legal system for prosecu-
tors to sée that the asbestos and silicosis
lawsuit'machines are a racket but better late
than never. The U.S. .=
‘Attorney for,the South--
ern District. of New
York has’now..con-
Vened a grand Jury,
and documents we've 1ev1ewed that are part of
that probe are eye popplng
A key flgure is George Martmdale a doctor
who in a Texas case had repudiated thousands
of silicosis and asbestos diagnoses. New York
prosecutors took an interest, and Dr. Martin-
dale was subpoened in April. The documents he

E t has taken more than' 70 bankr upt eompa-

prov1ded to-the grand jury offer a tantalizing

wmdow on asbestos/smcoms litigation.

. " First,. some medical background: In order to
gfft an asbestosis or silicosis “diagnosis” (and

us be ellglble to sue), a-claimant must see.a
quallfled doctor who establishes exposure to sil-
ica or ashestos, conducts a physical exam and
pulmonary tests, and examines an X-ray. A sec-
ond doctor, known as a B-reader, will some-
times also look at the X-ray as a check of that
part of the evidence. The second reader does
not provide an actual diagnosis.

Aecordlng to Dr. Martmdale he had
thought he was mer ely a B-reader. He says he

was told by the screening company that hired,

him, N&M, that a doctor named Ray Harron
{more on himlater) had done all the hard work

‘and that he would simply provide the second

X-ray opinion. When Dr. Martindale started
his job, he says he wrote his own conclusions.

But not Iong thereafter, N&M asked him to sign .

a form-paragraph that included the words “the
diagnosis of silicosis.” Dr. Martindale says he
belleved this wording s1mply meant that he

' Was agreeing with Dr. Harron’s original X-ray

fmdmgs not providing a diagnosis.
& Only later in October 2004, says Dr. Martin-

» dale did he discover that plaintiffs* attorneys

had hsted him as the “diagnosing physician” in
thelr ‘asbestos and silicosis lawsuits. He
I*eerned this wlien he was asked by an asbestos
defense attorney to submit to a deposition.
Soon after, he received a call from Billy H.
lﬁ"aws Jr.; a plaintiff attorney in the Texas of-
ﬁlce of Campbell Cherry, which had filed suits
hased on Dr. Mar tmdale s work.

" Dr. Martmdale lecounts this conversation
m a later letter to Mr. Davis, a copy of which
l’las landed with the feds:

4 “I was soon contacted by you {Mr.-Davis]:
You said you wanted to retain me as an expert
Wltness before the deposition. 1 declined.. Dur-
mg this conversation, I learned that you had
Qltéd me as the dlagnosmg physmlan in éertain
sﬁlcoms cases. I told you that I personally had
nade no diagnoses, that I had not examined
q;ny of the patients; and that had only deter-

Riined. whether the 1ead1ngs were consistent N

1 Some illumi'natihygv do’cuments
from the grand-jury probe.

w1th the c}lsease prewously diagnosed. Your re-
sponse was I certainly would hate fo hear you
say that at your deposition.””
‘That's our emphasis, but wow. It sure
- sounds like coaching a
witness not to blow the
whistle on phony ill-
ness claims. It’s ‘true
-that, having. been
dragged into this investigation, Dr. Martindale
has every incentive to-suggést he was duped by
lawyers and N&M. He: proflted handsoniely
from his alliance, rakmg in'more than a quar-

ter- mllllon dollars fror- 2001 to’ 2002 for havmg

looked at some 7,500 X-rays. -

Yet assuming he’s tellmgthe truth, his testl- \
mony-is lllummatmg It raises the possibility
that N&M provided legal language that allowed
lawyers to claim that Dr.-Martindale had pro-
vided thém with-diagnoses, even though that is
not what Dr. Martindale had done. Why bother
to do.this? Well, one reason may have béen that
Dr. Harron had already submitted more than
50,000 asbestos diagnoses, and defendant com-
panies were eyeing him suspiciously. More-
over, it might have raised alarms if Dr. Harron
had provided both silicosis and asbestosis diag-
noses for the same patients—a little too legally
convenient, not to mention medically rare.

“As for the plaintiff lawyers, Dr. Martindale's
correspondence with Mr. Davis shows the attor-
ney knew nearly a year ago that Dr. Martindale
did not intend to stand by the supposed “diag-
noses.” Yet it is not clear that Mr. Davis has with-
drawn any of his asbestos suits. We called Mr.
Davis and a representative for N&M but were un-
able to reach them at deadllne yesterday. ‘

This is only one part of what looks to be an.
extensive Justice Department probe of asbes-
tos and’ silicosis suits. The subpoena reveals
that the grand jury was convened to-examine
the serious.charges of conspiracy and fraud.
Separate court records we've reviewed-show
that New York prosecutors have also nitet with
representatives of G-I Holdings,-an asbestos-
plagued company that took the rare step of coun-
tersuing plaintiff attorneys—alleging every-

thing from fraud to tampering with documents.

All of this is showing that the coterie of doc-
tors, lawyers and screening companies behind
the silicosis suits were also behind the bigger
asbestos mess.. Companies such-as N&M
helped generate X-rays for big .asbestos:law
firms. And the Manville Trust; which has
fielded nearly 700,000 asbestos claims,. has
found that a mere 15 doctors in the country
were responsible for nearly 30% of its claim-

_ants. Dr. Harron is at the top of list.

To the extent that prosecutox s are beginning
to sort eut how these folks conducted their “busi-
ness,” they are:helping to police the courts-of

* phony suits and throwing a light on what could

turn out.to be one of the biggest legal stams in
U S hxstory We hope they keep dlggmg

THURSDAY, OCTOBER 27, 2005
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Screening for Corruption

nis Graham Jack dropped in June on run-

away silicosis claims is still reverberat-
ing through the legal system, and to cleansing
effect. On Capitol Hill, in a federal grand jury,
and even in the courts
themselves, subpoena
power is beginning to
expose the corruption
that has underpinned
both silicosis and asbestos litigation.

Most promising is the news that a federal
grand jury in the Southern District of New York
is looking into all this, sending subpoenas to
doctors and screening companies that Judge
Jack had cited for “manufacturing” silica
claims for money. Many of these same doctors
and companies, and the lawyers they worked
with, were previously responsible for huge
numbers of.asbestos claims. Much of what a
grand jury does is secret, but a few details are
leaking out.

Among them is a recent court filing, in
which one doctor involved in the Jack opinion,
James Ballard (responsible for at least 11,000
asbestos diagnoses), has admitted he is a “sub-
ject” of a “criminal” grand jury proceeding.
He and another asbestos diagnoser—Dr. Ray
Harron—are aiready lawyered up and assert-
ing their Fifth Amendment rights. Yet another
physician, George Martin-
dale, has sent documents to
the grand jury suggesting 23
that trial lawyers misused £
his work in court, as well as
encouraged him to shut up §
about certain details in his
deposition.

And then there are the
courts, which up to now
have refused to probe indi-
vidual asbestos claims. Yet
recently, federal bank-
ruptey Judge Judith Fitzger-
ald allowed W.R. Grace to
send detailed questionnaires to all of its 118,000
asbestos claimants, seeking information about
their doctors and prior legal claims. W.R.
Grace specifically cited the fraud uncovered by
Judge Jack as grounds for this discovery.

Other bankrupt firms, such 'as USG, have
made similar requests, again citing the Jack
. opinion. In Philadelphia, in federal litigation
with as many as 200,000 claims, defendant com-
panies have sent subpoenas to as many as 45
doctors and 12 screening companies. And in the
Congoleum bankruptcy in New Jersey, insur-
ance companies are outright contesting thou-
sands of asbestos claims as frauds. These insur-
ers have noted that the claims were diagnosed
by the same doctors and screening companies,
and filed by the same law firms, as in Judge
Jack’s discovery.

Even Congress is finally getting in on the
act, with House Republicans Joe Barton and Ed
Whitfield probing the key players in the Jack lit-
igation. Mr. Whitfield's subcommittee recently
voted 11-0 to authorize subpoenas to at least
four doctors. To date, none of the doctors has
supplied the requested documents; some are

T he neutron bomb that federal Judge Ja-

Judge Janis
Graham Juck

Subpoenas hit the asbestos
litigation machine.

citing constitutional privileges. The committee
is considering its next steps.

Subpoenas aside, the Jack findings are al-
ready having a practical effect on whether
claims will be paid. The largest asbestos trust
fund, the Manville
Trust, in September
barred nine doctors
and three X-ray
screening companies
(most involved in the Jack opinion) from sub-
mitting further diagnoses. Some of those
barred had been among the most prolific ashes-
tos-diagnosing physicians in the country.

Dr. Harron, for instance, has provided medi-
cal reports in support of 76,224 individual Man-
ville Trust claimants. Another physician in-
volved in the Jack silicosis cases, Jay Segarra,
contributed more than 23,000 Manville claims.
Manville has been also asked to turn over docu-
ments from its wealth of information to the
New York grand jury.

All of this is making plaintiffs attorneys
sweat, and no wonder. While much of the sub-
poena focus has been on doctors and screening
companies, the trail is increasingly leading to
the law firm door. When Judge Jack asked one
plaintiffs lawyer how it was that nearly.70% of
his silicosis clients had previously filed asbes-
tos claims (given it is extremely rare to have
both silicosis and asbestosis), he replied that
he believed their prior asbestos claims had
been bogus. According to defense attorneys,
some of those claims happened to have been
filed by lions of the asbestos bar, including
Dickie Scruggs. You can bet New York prosect-.
tors were taking notes.

This blame-shifting may explain why the -
tort bar has already changed its public-relations -
strategy from denial to crisis management. Ina
recent article in Business Week, asbestos king-
pin Fred Baron was quoted as saying thatin any
100,000 asbestos claims there will be “some
small number” that are “fraudulent.” In other
words, he’s willing to believe that some fraud
did take place, but it was committed by someone
else. Mr. Baron also reverted to the old standby
of demonizing corporations, saying that defen-
dant companies were encouraging the criminal
and Congressional probes in order to “game the
system.” But gaming the courts is precisely
what the asbestos bar has done for years.

All of which suggests Congress should put
on hold any vote to create a new $140 billion as-
bestos trust fund. Before any companies are
forced to pay out billions of dollars, we all de-
serve to know how many claims are real. And
anyone found to have knowingly submitted
false ones should take responsibility for the
more than 70 bankruptcies that have so far ac-
companied the litigation flood.

As for Judge Jack, aside from judicial plau-
dits, we have another suggestion. Federal
Judge Charles Weiner of Philadelphia, who had
been presiding over tens of thousands of asbes-
tos cases in multidistrict litigation, regrettably
died last month, Since just about any judge can
preside over such litigation, how about Judge
Jack as a replacement? The judiciary couldn’t
do better than to keep this asbestos and silico-
sis sheriff on the beat.
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Beware the B-Readers

vestigations into the silicosis and ashes-
’ tos scams, some of the ugliest concern
doctors who abandoned their ethics to cash in.
Even more disturbing is the growing evidence
that what has allowed
them to get away with
this is a federal certifi-
cation program.

" That's why a coali-
tion of industry and
other groups has began pushing the National In-
stitute for Occupational Safety and Health
(Niosh) to start policing its “B-reader” pro-
gram, which certifies doctors to read X-rays.
The federal agency proposed new'ethics rules
In November, after a federal judge slammed
several government-certified doctors who had
ginned up sham diagnoses in a silicosis suit.
But Niosh needs to go much further to clean up
t'pis corrupt corner of American medicine.

Niosh’s B-reader program started in the
1970s, as the government tracked coal workers
with black lung disease. Niosh was concerned
about the.competence of doctors reading chest
X-rays, 50 it began a training course and test.
Those who pass become known as “B-readers.”
By all accounts the test is difficult; pass rates
can hover around 50%, a number that's even
lower for recertification. Over time the pro-
gram has certified some 1,200 B-readers, of
which there are more than 500 today.

Most of these professionals perform valu-
able roles in the occupational-hazard world.
But a growing number of B-readers are now le-
veraging their credentials to abet fraudulent lit-
igation. These doctors churn out staggering
numbers of X-ray “readings” that purpert to
find diseases such as asbestosis and silicosis—

0 fall the unsavory details rolling out of in-

readings that are then seen to come with a “goy-

ernment stamp of approval.” Their standing is
50 high that litigators often forward their work
as proof of a diagnosis, even though the medi-
cal world universally agrees that X-rays alone
never prove a serious illness. In short, a pro-
gram designed to raise standards has been hi-
. Jacked for the opposite purpose.

. * * .

Reading any X-ray is tricky, and studies
show there is a 30% variance in how even hon-
est doctors read the same chest film. Yet the
B-readers who've hired themselves out to law-
yers have proven that their work has little to do
with medicine.

Ina 2004 study published in the journakRadi-
ology, Johns Hopkins researchers obtained 492
¢hest X-rays that had been used in asbestos liti-
gation. They then had these same X-raysexam-
ined by six independent B-readers, none of
whom were told what the original interpreta-
tions had been, or even that the X-rays had
been used in litigation. The initial (lawyer-re-
tained) B-readers had found that 96% of the
cases revealed abnormalities. The indepen-
dent panel found 4.5%.

- Niosh has also found amazing disparities.
One famous example involved a tort bar
scheme called the National Tire Workers Litiga-
tion Project, which sent doetors around the
country in mobile X-ray vans to screen rubber

B *

How doctors have used
X-rays to abet courtroom
asbestos fraud.,

workers for asbestosis. Information distrib-
uted to tire workers stated that 64% of those
screened at one location hdd shown positive for
asbestosis, and 94% at a second location. Yet
when Niosh had an independent panel evaliate
X-rays of tire workers
most at risk for the dis-
ease, it found asbesto-
sis in 0.2%. .

What  kicked off
this recent scrutiny of
B-readers was Texas federa] J udge Janis Gra-
ham Jack’s withering decision in a giant silico-
sis suit last July, in which she found that doc-
tors had been “manufacturing” claims fop
money. Of the seven physicians she singled out
for special criticism, five were Niosh-certified
B-readers. Some of these doctors simply
signed diagnosing language provided to them
by others. Some did not write, read or sign
their own reports. More than 6,000 of the 10,000
silicosis plaintiffs had also filed asbestos
claims, despite the medical rarity of having
both diseases; sometimes the same doctor had
signed both reports.

None of this is surprising considering these
“doctors” have become little more than experts-
for-hire. Certain B-readers long ago came to un-
derstand that their government-issued creden-
tials ' made them valuable in court, and there-
fore worth a lot of money. Many doctors are
paid more if they find a disease than if they
don’t. Dr. Ray Harron, a key figure in silicosis-
asbestos diagnoses, made an ‘estimated $5 mil-
lion for his work for one screening company.

* * *

In a better world, these doctors would have
been stopped long ago by state medical boards,
which are supposed to enforce medical stan-
dards. These bodies have come in for a lot of de-
served criticism of late for their reluctance to
discipline these doctors, yet so far have shown
no signs of cracking down.

Another possibility is greater involvement
by professional bodies, although that has its
limits. The current ethics committee chair for
the American College of Radiology, Dr. Le-
onard Berlin, tells us that even if the college
has real evidence of wrongdoing, the most it
can do is “either suspend or revoke their mem-
bership. It doesn’t stop them from practicing.”

Which gets back to Niosh. The agency’s new
ethics rules are a good start, particularly as they
are aimed at B-readers involved in litigation.
But the outside commentators are on to some-
thing when they suggest that Niosh also audit
doctors who receive its government-sanctioned
credentials. The agency already conducts an au-
dit program for respirator devices, and a similar
one could be set up for Breaders, It might start’
by investigating the X-rays that Judge Jack still
has in her court document depository.

If Niosh isn’t willing to audit, perhaps it
should abolish the B-reader program alto-
gether. Other countries have managed to turn
out qualified X-ray readers without such.spe-
cial credentials. But certainly the last thing we
need is for the federal government to keep
blithely providing yet more “expert witnesses”
to corrupt the court system. ’
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Trlal Bar Cleanup

bench can do'to clean up the justice system:

Now that word is out that most silicosis law-
suits-are shams, ever more Judges are’ helpmg
to expose the corrupuon IR

It 5 amazmg what a httle courage from the .

The latest is Florlda state Judge Dzmd Kra :

‘Re__ks from fraud

‘brlkmg our Soczety

then, who in a recent’

hearing rebuked plain::

~ tiffs lawyers. for:in
- venting silicosis sults, ‘
- and. declared” “tind- :
bogghng” the effect that phony sults were hav
ing on the “economic well-being’ ‘of thls coim-

try.” He vowed to ride terd on the claims in h1s' .
. yers to pony up fact.sheets about their clients.

court separatmg the good cases from the fake:

"This isn’t the way trial lawyers areused to .

being treatéd, and credit for this tougher ap-
proach goes in part to Texas federal /Judge Jar
niis Graham Jack. Judge Krathen made spec1fxc

reference to the litigation Judge Jack presided.
~ over last yéar, in which she exposed how law-
- yers, doctors and X—ray screéning companies.

-had “manufactured” some 10, 000 ‘bogus’ smco-
's1s suits “for-money.”

of the 10,000 suits that Judge: Jack sent back’

" to state. courts, more than half have already

. been dismissed—often at the request of the law- .

yers who first filed them. Even the wizards of the
plalntrffs bar are wary of re-entering court sport—

ing discredited doctors and screening compa- .

nies, many of which are now the focus of federal

and Congressmnal investigations. Separate sili-

cosis suits have also been dlsmlssed iri Ohio.
Those plaintiffs attorneys who contmue to,

roll the dice are having to resort toever more des-

_ perate, practices. In the Florida case,’ lawyers
rushed to file mostof their claims the day before
a'new state statute curbing asbestos and silico-

sis suits took effect. They also filedall 111 in Bro-
- ward County, whichis notoriously frlendly tothe .

trial bar—or at least it was until they met Judge
Krathen, a former trial attorney himself.

The judge allowed. defense attorneys to
present what they'd uncovered so-far about

those 111 claims. The stunner was that 72% of -

the plaintiffs had filed both asbestosis and sili-
cosis suits—despite the medical rarity of hav-
ing both ailments. Defense lawyers also-noted

that one of the X-ray screening firms (N&M).
singled out in Judge Jack’s courtroom also

had a role in the Florida suits.

When a trial lawyer defended the practlce .

of drmng mobile X-ray vans to do mass screen-

ing, Judge Krathen cut him off, noting’ that

N&M.“reeks from fraud.” He went on tq 'say:
T'm offended,  and' 've practiced-law for 30
years and now on rhe bench for three- years

that lawyers resortto
drive-up ~-buses. -or
‘vans, unmarked, o sit-
there, and it looks like

.are involved in bilk-’

lng our soc1ety and our mstx_tutlons out of C
money formo, valid: reason.’ ' '

 The Judge has since ordered the trlal law-

These questionriaires are arguably the most de-

tailed.a judgehaseverrequested in such a suit, -
) .demandlng ot only- exhaustive infornmiation
k.about plaintiffs’ diagnoses, but specmcs about
" -any prior ashestos laWSll]tS

Judge Krathen also took aim at the plam- “
txffslawyers scattershot approach'to naming -
defendant . companiées—80. in* all— and de-

‘marnided that their clients start identifying -

specific products that supposedly caused
them harm. This was aftera lawyer represent-

itig-a construction- related firm called Vulcan
Materials- told the Judge that while his; com-

- pany had béen named in 17,000 clanns, its

products had only been. positively idéntified

by plaintiffs in 23. The lawyer estimated it

can cost vulcan up | to $17, 000 to get dismissed" -.
from a case.

. The Judge summed thmgs up this way “In
the years I've practiced law, the toughest time

“was getting a'good legitimate case bought into -
‘by the jury because of all the horrible publicity

that comes out from the negative kind of stuff
that goes onin [the Jack suit]... T’ m concemed :

- about the good clients, the good cases, andI'm -

concerned about the economic well-being of

“our economy and our companies that support
jobs here in the U.S. .

. I'want this information
(about patlents and products] up front.”
That's the sort of fair-minded approach that

‘'has unfortunately been missing from judges in .
" the many years that the asbestos and silicosis

blobs have been destroying honest companies
and cloggmg courtrooms. It’s good to see a few
more judges standing up to the trial bar’s trans-
parent corruption:




